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RECOMMVENDED CORDER

On July 29, 1998, and continuing on August 6, 1998, a forma
hearing was held in this case. Authority for conducting the
hearing is set forth in Sections 120.569 and 120.57(1), Florida
Statutes. The hearing |location was the Cty of Mexico Beach
Civic Center, Mexico Beach, Florida. The hearing was conducted
by Charles C. Adans, Adm nistrative Law Judge of the D vision of
Adm ni strative Hearings.
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For Respondent Departnent of Environnental Protection:

Ri cardo Muratti, Esquire

Departnent of Environnental Protection
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3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

STATEMENT OF THE | SSUE

s the Gty of Mexico Beach (the Gty or Applicant) entitled
to the issuance of a joint coastal permt and consent to use of
soverei gn subnmerged | and for the Mexico Beach Canal (Main Canal)
and a munici pal flushing outlet adjacent to 8th Street (8th
Street outlet)? Those permts would be issued by the Departnent
of Environnental Protection (DEP) in response to DEP Application
File No.: 0124938-001JC and DEP Application File No.: 0129039-
001JC, respectively.

PRELI M NARY STATEMENT




On June 13, 1997, the City applied to DEP for the necessary
permts to conduct naintenance activities in association wth the
8th Street outlet. This was followed by its application to DEP
for necessary permts associated with mai ntenance dredgi ng of the
Main Canal. The latter application was made on June 30, 1997.

On January 13, 1998, DEP gave notice of its intent to issue
necessary permts in association with Main Canal. On March 16,
1998, DEP gave notice of its intent to issue necessary permts in
association with the 8th Street outlet. The intent to issue
necessary permts in association wwth the Main Canal was
protested by witten petitions from Ednond Bl ount, Jr.; Robert
Davenport; and Gerard Murnan. The intent to issue necessary
permts in association with the 8th Street outlet was contested
by those Petitioners and Ednond Bl ount, Sr.

The petitions in opposition to the grant of the permts
were forwarded to the Division of Adm nistrative Hearings for
assi gnnent of an adm nistrative |aw judge to conduct an
evidentiary hearing to resolve their disputes in accordance with
Section 120.57(1), Florida Statutes. Those requests for
assi gnnent were received by the Division on April 30, 1998. The
transmttal of the petitions was acconpani ed by the DEP notion to
consolidate the petitions for consideration by the Admnistrative
Law Judge. That notion was unopposed. The notion to consolidate

was granted on June 12, 1998.



The City and DEP fil ed separate notions to dism ss the
petitions challenging the intent to grant necessary permts.
Petitioners offered a witten response to the notions which nore
specifically identified their interests affected by the grant of
the permts. Having in mnd that information provided by the
Petitioners and being otherw se advised in the prem ses, the
nmotions to dismss were denied, in an order which rem nded the
parties that the case would be considered in keeping with the
statutes and rul es which had pertinence to the notices of intent
to issue the permts and in keeping with the issues identified in
the petitions in challenge to the intent to grant. The order
denying the notions to dismss was entered on June 12, 1998.

On June 12, 1998, a Notice of Hearing was sent setting forth
July 28 and 29, 1998, for hearing in Panana City, Florida, at the
Cty Hall.

There ensued witten conmuni cations fromthe public
requesting a change in the hearing |location and aski ng that
menbers of the public be allowed to testify at the hearing. The
parties were noticed of these comruni cations and given the
opportunity to file responses. That notification was nmade on
July 2, 1998. 1In the notice of conmunications provided on
July 2, 1998, the parties were given until July 13, 1998, at
their option, to file responses to the public requests to change
the hearing location to Mexico Beach and to testify as nenbers of

the public. The parties were infornmed by that notice of



communi cations that a decision would be made concerning the
public request to change the hearing venue and to be provided the
opportunity to testify at the hearing as nenbers of the public.

Counsel for the Cty noved to continue the July 28, 1998
hearing date in view of a scheduling conflict. DEP did not
oppose the notion. Petitioners filed a witten objection to the
nmotion. On July 2, 1998, an order was entered continuing the
July 28, 1998 hearing date, leaving in place the July 29, 1998
heari ng date and schedul i ng August 6, 1998, as a substitute
heari ng date.

On July 9, 1998, the parties were provi ded additi onal
written comruni cations from nmenbers of the public concerning the
hearing |l ocation and the opportunity for public coment. A third
noti ce of communi cati ons was provided on July 20, 1998,
concerning the hearing |location, opportunity for public conment
and other related matters.

The parties presented witten responses to the request to
change the hearing location and to allow public testinony during
the hearing. On July 20, 1998, an order was entered which
changed the hearing location from Panama City Beach to Mexico
Beach, allow ng public testinony to be presented on August 6,
1998, from6:00 p.m to 9:00 p.m CDT.

At hearing DEP presented the testinony of Robert M
Brantly, Jr. The Gty presented Peter M Sylvester, MD.;

Charl es Parker; Mary Leonard; and Jon DeCl erk as w tnesses.



Petitioners presented Gary Gaddi s; Howard Spann; Robert
Davenport; Ednond Bl ount, Jr.; Robert Brantly; Frederick Sheer;
and Jon DeClerk as its witnesses. Petitioners presented Exhibits
1, 2, 2A and 3 through 33 as its exhibits. Exhibits 25 and 26
were deni ed adm ssion. Ruling was reserved on the adm ssion of
Petitioners' Exhibit 31. All other exhibits by Petitioners were
admtted. Upon further consideration, Petitioners' Exhibit 31 is
deni ed adm ssion. DEP Exhibits 1-9 were admtted. Cty Exhibits
1-4 were admtted.

A transcript of the hearing was filed on Septenber 8, 1998.
The deadline for filing proposed recommended orders was
Septenber 18, 1998. The City requested an extension of tine to
file proposed recomended orders. By requesting an extension of
time to file proposed recomended orders, the parties waived the
requi renent that the recomended order be entered within 30 days
of receipt of the transcript. See Rule 28-106.216, Florida
Adm ni strative Code. That notion was unopposed. The parties
wer e advi sed that the new deadline for submtting proposed
recommended orders was Septenber 25, 1998. The parties submtted
proposed recommended orders which were considered in preparing
t he recomended order.

FI NDI NGS OF FACT

THE PARTI ES

1. Petitioners Ednond Bl ount, Sr.; Ednond Bl ount, Jr.; and

Robert Davenport are residents of the Gty of Mexico Beach,



Florida. As residents they have access to the Main Canal, the
public beaches adjacent to the Main Canal, and beaches adjacent
to the 8th Street outlet.

2. Ednond Blount, Jr., and Robert Davenport oppose the
i ssuance of any permts by DEP which would allowthe Gty to
conduct dredging and the placenent of dredge materials associ ated
with the Main Canal. Those Petitioners and Ednond Bl ount, Sr.
oppose the grant of necessary permts by DEP upon the application
by the City to conduct occasi onal nai ntenance excavation at the
8th Street outlet to alleviate potential danmage through erosion
to properties adjacent to the 8th Street outlet.

3. The Gty of Mexico Beach is a nunicipality in Florida
whi ch serves as the |ocal government for that community. The
City owmns the Main Canal and 8th Street outlet.

4. DEP is an environnental regulator with authority to
i ssue or deny joint coastal permts and to grant or deny consent
to use soverei gn subnerged | ands belonging to the State of
Fl ori da.

5. The joint coastal permitting authority and right to
grant consent to use is pursuant to Chapters 161, 253, and 373,
Florida Statutes, and Chapters 18-21 and 62B-49, Florida
Adm ni strati ve Code.

6. In particular, DEP has joint coastal permtting
authority upon sovereignty lands in the State of Florida bel ow

the nean high waterline (MHAW) of any tidal water of the State.



The reference to sovereign land is an association with | ands
bel ow MHMW. held in trust by the State of Florida. The termti dal
waters refers to waters in which there is an astronom cal effect
on the elevation of that water. The Gulf of Mexico which fronts
the Gty is atidal water of the State of Florida. The MW is
establ i shed along the coastal regions in Florida, to include the
@ul f coast that fronts the CGty. The MHAW is set based upon
charting information concerning the |ocal nmean high tide, the
average height of the high waters, and where this average
intersects the | and.

PERM T APPLI CATI ON
FOR MAI N CANAL

7. On June 30, 1997, the Gty applied to DEP for a ten-year
permt/water quality certification and authorization to use
soverei gn subnmerged | ands owned by the Board of Trustees of the
I nternal | nprovenent Trust Fund (the Trustees), which would all ow
the Gty to mai ntenance dredge the Main Canal entrance and pl ace
the dredge material on the beach east of the canal bel ow the
water's edge. This task would be acconplished by the use of
hydraul i ¢ dredgi ng device. |In the course of these activities,
approxi mately 660 cubic yards of material would be renoved
approxi mately four tinmes a week.

8. The application file nunber for the requested permt in

the Main Canal project was: 0124938-001 JC.



9. The Cty, through its application, provided a conplete
and appropriate application with adequate engi neering data to
support the proposed project.

10. The Main Canal is located in the western part of the
City and is partially located in soverei gn subnerged | ands of the
State of Florida where the canal intersects the Gulf of Mexico
bel ow t he MHWL.

11. On January 13, 1998, DEP gave notice of its intent to
i ssue necessary permts for the activities to all ow dredgi ng and
the placenent of fill in association with the Main Canal.

12. More specifically, the hydraulic dredge the Gty
intends to use in the maintenance dredging of the Main Canal is a
fl oati ng device which excavates the sand fromthe bottom of the
entrance of the Main Canal and pipes the material onto the beach
i mredi ately east of the dredge site. The dredging activities my
only be conducted in a manner designed to protect the beach-dune
system water quality and habitat for marine turtles. These
restrictions in the conduct of the dredging are in accordance
with the proposed joint coastal permt.

13. The dredging activity is to renove and deposit clean
beach sand that has been transported by coastal processes and
deposited in the lee of the jetty within the Main Canal. There
isS no intent, nor permssion under the proposed permt, that
woul d al | ow di sturbance of any sedinents nore | andward of the

extent of the canal.



14. The dredging is necessitated because the entrance of
the Main Canal slowy fills wth sand being transported from west
to east along the shoreline.

15. The Main Canal is stabilized on both sides by jetties.
The western-nost jetty extends further out than the eastern-nost
jetty. The Main Canal has seawalls along its inside.

16. A recreational area is |located on the western side of
t he Main Canal

17. The Main Canal is highly utilized for purposes of
commerce and recreation. The Miin Canal constitutes an econom c
support for many residents of the Cty.

18. The Main Canal in proximty to the Gulf and the Gul f
itself are not considered outstanding Florida waters or aquatic
preserves. The waters in the Main Canal and GQulf are Class ||
mari ne waters when considering the paranmeters for water quality
under DEP statutes and rul es.

19. Conpetent evidence was presented concerni ng water
quality sanpling and results in the analysis of those sanples for
fecal coliformbacteria and total coliformbacteria in relation
to the Main Canal at its entrance where dredgi ng woul d take pl ace
under the terns of the permt. Sone values for fecal coliform
and total coliformexceeded the allowable Iimts for those
paraneters as envi sioned by Section 62-302.530, Florida
Adm ni strative Code, as preexisting conditions. However, the

dredge operations will not lead to further degradation of the

10



existing Class IlIl marine waters in the Main Canal and
degradation of the Gulf.

20. The relatively clean sand bei ng excavat ed does not
contain fines or organics, which, through the dredgi ng and
pl acenent of the sand on the beach follow ng the dredgi ng, would
contribute to degradation of water quality standards.

21. The activity associated with the dredgi ng and pl acenent
of those materials on the beach will not cause a significant
adverse inpact to the beach-dune system nor will the transport
of sand fromwest to east along the beach as it presently exists
be interrupted by the dredgi ng and pl acenent of the sand. The
dredged material is being placed i medi ately east of the dredge
operation avoiding a disruption of the natural processes of
transport. The proposed di sposal area is |located on the beach at
| east 100 feet east of the canal below the waters edge at
approximately mnus 0.5NGVD. Finally, the deposit of the sand on
the beach contributes to beach stabilization as opposed to
depriving the beach of sand.

22. The proposed permt requires that the dredge pipeline
be retracted upon a daily basis during marine turtle nesting
season fromMay 1 until Cctober 31 each year. By this limtation
in the operation of the dredge pipeline, marine turtles are not
hi ndered in their behavior nor is their habitat unduly disturbed.
The pl acenment of the dredged sand on the beach would not be in

the dry upland where the turtles would typically nest. The DEP
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Bureau of Protected Speci es Managenent reviewed the permt
application for any significant adverse inpact on nesting sea
turtles and recommends the approval subject to specific

condi tions such as have been descri bed.

23. The dredging of the sand fromthe Main Canal and
pl acenent of that material on the beach will not cause
significant adverse inpact to the property of others.

24. The Main Canal project will not create any significant
erosion or turbidity. Gven the small volune and coarseness of
the dredged sand, elevated turbidity |l evels are not expected.

25. The dredging of material fromthe nmouth of the Main
Canal and pl acenent on the adjacent beach does not bl ock | ateral
access to the beach, because the hydraulic dredge pipeline is
pl aced at the water's edge with a discharge of dredge materi al
being made at the water's edge in the area of the intertidal zone
where water conmes up to the beach. The exact discharge point is
seaward of the area described as the intertidal zone.

26. Gven that the project associated with the Main Cana
is located in Cass Ill marine waters, it nust not be contrary to
the public interest. The project is not contrary to the public

i nterest.

PERM T APPLI CATI ON FOR
8TH STREET OUTLET

12



27. On June 13, 1997, the Cty applied to DEP for a ten-
year permt/water quality certification and authorization to use
soverei gn subnerged | ands owned by the Board of Trustees. This
would allow the Gty to conduct occasional excavation of the 8th
Street municipal flushing outlet which connects to the Qulf,
having in mnd the alleviation of potential damage to adjacent
beachfront properties. That potential damage woul d be expected
to occur in the instance where there was an uncontrol |l ed breach
of the berm surrounding the 8th Street outlet due to high
i nci dence of rainfall, thus eroding adjacent beachfront
properties. Wth the advent of schedul ed mai nt enance, excavation
of the outlet that erosion is expected to be deterred.

28. The application file nunber for the requested permt in
the 8th Street outlet project was File No.: 0129039-001 JC.

29. The City, inits application for necessary permts to
conduct excavation at the 8th Street outlet, submtted a conplete
and appropriate application setting forth adequate engi neering
details.

30. More specifically, the permt application contenpl ates
the renoval of approximately 20 to 40 yards of beach sand per
excavation, with the materi al excavated being placed on the beach
near the water's edge. The excavation would be approxinately 4
to 5 feet wwde, 50 feet long, and 2 to 3 feet deep. Odinarily,
the frequency of excavation would be one to two tines per nonth.

The excavation practices would be by the use of a backhoe ot her

13



than in the sea turtle nesting season. Wile sea turtles are
nesting, the plans contenpl ate excavati on by hand by use of a
shovel or simlar tool. |In addition, during the turtle nesting
season the application contenplates that the excavati on woul d be
done during daylight hours, only twce a nonth, to reduce
potential flooding of marine turtle nests due to a neanderi ng
outflow fromthe outlet. Oher than in the marine turtle nesting
season the excavation would be done on an "as needed" basis.

31. On March 16, 1998, the DEP gave notice of its intent to
issue a permt for the dredging at the 8th Street outlet.

32. The conditions associated with the intended permt for
dredging of the 8th Street outlet deter any significant adverse
i npacts to the beach-dune system

33. In the area of the 8th Street outlet, a |l arge box
cul vert runs underneath U. S. 98, the main highway in the city.
That hi ghway runs parallel to the beach. Once the water flows
t hrough the culvert, it accunulates in the outlet south of the
road. In the instance where rainfall is dimnished, the flushing
outl et does not flowto the Gulf and the beach berm which
accretes seaward of the outlet, traps the water that is being
rel eased via the culvert.

34. By contrast, in instances where heavy rainfall occurs,
the water in the outlet collects to a point that it begins to
flow away fromthe culvert in the direction of the Gulf. If the

beach berm has built up over tinme, the path of that flow in high
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i nci dence of rainfall can encroach on buildings that are adjacent
to the culvert on the south side of U S. 98. Wen the rainfal

is sufficient, and the water begins to flow, it reaches a
sufficient velocity to nove sand as a bed | oad. Under those

ci rcunst ances, when the water strikes a ridged object, like a
house foundation, the |ocal water velocity will act to carry away
the sand nore readily fromthat |ocation where the house
foundation is found, by scouring out the sand near the
foundati on, underm ning the building and risking the coll apse of
the building onto the beach. 1In the course of this process the
wat er breaches the beach bermand flows towards the Gulf. In the
i nstance where the bermon the beach has been breached, the water
t hat has been rel eased begins to scour the beach and establish a
pattern that can run down the beach roughly parallel to the Gulf
for a distance before flowing into the Gulf.

35. By contrast, the controlled rel ease of water fromthe
outl et would cause less of an inpact, in that it would create an
i mredi at e access through the beach bermto the Gulf w thout
creating the potential for harmto upland property or causing
erosion or scouring of dunes and vegetation in beach areas, sone
of which mght contain turtle nests.

36. Unlike the circunstances with high incidence of
rainfall where adjacent property is eroded and danaged, the use
of controll ed maintenance excavation to relieve the outlet would

not cause significant and adverse inpact to adjacent property
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owners. The controlled release of the water in the outlet,

unli ke the natural release of that water in high incidence of
rainfall, is nore in the interest of the public when considering
adverse inpacts to property.

37. The introduction of the water in the outlet, and its
constituents, onto the beach and its consequences, isS no nore a
pr obl em whet her based upon the natural event of high incidence of
rainfall or the routine release contenplated by the project.
Therefore, the alternative nmethod of releasing the water by use
of schedul ed excavation is not contrary to the public interest.
| f anything, the use of periodic excavation to relieve the outlet
would Iimt the breadth of discharge and the anount of discharge.

38. The 8th Street outlet and the Gulf area adjacent to
that outlet are not within outstanding Florida waters or aquatic
preserves. The project site for the 8th Street outlet and the
Qulf are wwthin Cass Il marine waters.

39. The existing Cass IIl marine water quality paraneters
for fecal coliformand total coliformwhen considered in
accordance wth Rule 62-302.530, Florida Adm nistrative Code,
have been exceeded in the 8th Street outlet. This is borne out
by test results fromsanples gathered at the 8th Street outlet
presented at hearing. However, as with the circunstance with the
Mai n Canal, the effect of periodic excavation to relieve the
outlet will not further degrade state waters found in the outlet.

The results of water quality tests perforned foll ow ng sanpling
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that relate to the amount of fecal coliformand total coliformin
the Gulf that could be expected at the entrance of the Miin Canal
and as the discharge of water within the 8th Street outlet enters
the @Gulf show | ow val ues for those paraneters. Therefore, it is
not anticipated that the release of the water fromthe 8th Street
outlet to the Gulf under controlled conditions contenpl ated by
the permt application would cause a violation of the paraneters
for fecal coliformand total coliformin the Gulf, the receiving
body of water, especially when conpared to the existing rel ease
of water fromthe 8th Street outlet to the Gulf in high incidence
of rainfall. This finding is also influenced by the fact that

t he nost excessive values for total coliformand fecal coliform
in the 8th Street outlet systemwere found 600 to 800 feet up the
wat er course described as the 8th Street outlet.

40. Simlar to the Main Canal, the project contenplated at
the 8th Street outlet would not require mtigation before being
permtted by DEP

41. The 8th Street outlet project would not create
significant adverse inpacts on coastal sedinent transport.

42. The DEP Bureau of Protective Speci es Managenent
reviewed the 8th Street outlet application and recommended
approval with specific conditions. Those conditions offer
adequate protection to marine turtles and their habitat. The

conditions include project excavation that does not create
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parallel trenches in the sand that inhibit novenent on the beach
by sea turtles.

43. The 8th Street outlet project will not create
significant erosion concerns or turbidity concerns.

44, The 8th Street outlet project does not block |ateral
beach access to the public, in that the excavation to relieve the
outlet on a periodic basis is tenporary, that is to say only in
effect when the water is being released fromthe outlet to the
aul f.

CONSENT TO USE
SOVEREI GN SUBMVERGED LANDS

45. The 8th Street outlet project, as well as the Min
Canal project, involves sovereignty subnerged | ands bel ow t he
MHW. constituted of the beach and ocean bottom

46. The facts show that the Gty is entitled to consent of
use to work on sovereign subnerged |ands in the Main Canal and
8th Street outlet projects.

CONCLUSI ONS OF LAW

47. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties in
accordance wth Sections 120.569 and 120.57(1), Florida Statutes.

48. Petitioners' Ednond Blount, Sr.; Ednond Bl ount, Jr.;
and Robert Davenport have standing to bring challenges to the DEP
intent to grant necessary permts under application File No.
0124938-001 JC, the Main Canal, and application File No.: 129039-

001 JC, the 8th Street outlet.
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49. Both projects involve activities subject to regulation
under Chapter 161, Florida Statutes, pertaining to beach and
shore preservation. As such, permts are required in accordance
with Section 161.041, Florida Statutes, before undertaking the
activities called for in the permt applications. Those
applications are subject to review by DEP

50. The type permt contenplated by Part | of Chapter 161
Florida Statutes, at Section 161.041, is referred to as a coastal

construction permt.

19



51. Chapter 62B-41, Florida Adm nistrative Code, further
establishes requirenents for obtaining coastal construction
permts.

52. Both projects involve surface waters regul ated by DEP
and are subject to the regulatory process set forth in Part 1V of
Chapter 373, Florida Statutes, involving the managenent and
storage of surface waters.

53. The permt required by Part 1V of Chapter 373, Florida
Statutes, is referred to as an environnental resource permt.

54. Both projects involve the use of sovereignty |ands of
Florida held by the Trustees. Those are |ands bel ow VHW of a
tidal water of the state and are classified as sovereign
subner ged | ands.

55. Gven the intent to use sovereign subnmerged | and hel d
by the Trustees, responsibilities of DEP reference that |and are
inplicated in Chapter 253, Florida Statutes, and Rul es 18-21.0040
and 18-21.0051, Florida Adm nistrative Code. Those provisions
allow for DEP to review and nake deci sions upon the use of
soverei gn subnerged | and hel d by the Trustees.

56. To facilitate consideration of the request for coastal
construction permts, environnmental resource permts, and
proprietary use of sovereign subnmerged | ands owned by the
Trustees, the permt applications for both projects have
undergone review i n accordance with Chapter 62B-49, Florida

Adm ni strative Code, which allows for the consideration of the
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permt applications and consent to use sovereign subnerged | and
in one application per project. This process of permt review
and consideration of a request to use sovereign subnerged | ands
recogni zes the del egation provisions of Chapter 18-21, Florida
Adm ni strative Code, fromthe Trustees to DEP in making deci sions
concerning the use of sovereign subnerged | ands. Chapter 62B-49,
Fl orida Adm nistrative Code, also takes into account the
standards and criteria for issuance of environnental resource
permts and coastal construction permts in satisfaction of
requirenents set forth in Title 62, Florida Adm nistrative Code.
G ven the nature of both projects, the dredge and fill

requi renents set forth in Chapter 62-312, Florida Admnistrative
Code, must be net by the City to include Rule 62-312.065, Florida
Adm ni strative Code, setting forth additional requirenents for
this concurrent review. Inplicated by the chall enges brought by
these Petitioners, are the water quality standards for Class III
Marine Waters, for the paraneters of Bacterial Quality (fecal
coliform bacteria) and (total coliformbacteria). See Rule 62-
302.530, Florida Adm nistrative Code.

57. The Cty, as the applicant, bears the burden of proving
its entitlement to the joint coastal construction permts and
environnental resource permts together with the proprietary
opportunity to use sovereign subnerged | ands for these projects.

See Departnent of Transportation v. J.WC. Co., Inc., 396 So. 2d

778 (Fla. 1st DCA 1981). That proof nust be by a preponderance
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of the evidence.

58. The proposed projects do not interfere with the use by
the public of areas of the beach seaward of MHW., other than the
limted activity of protecting endangered upland structures near
the 8th Street outlet, nor do the projects require the provision
of alternative public access to the beach. See Section 161. 041,
Fl orida Stat utes.

59. The proposed projects wll have no significant adverse
i npact on the beach-dune system or shoreline stability.
Therefore, mtigation that affects the project is not required.
See Section 161.041, Florida Statutes, and Rule 62B-41. 005,

Fl ori da Adm ni strative Code.

60. Reasonabl e conditions have been set forth in the
proposed permts for both projects to protect marine turtles and
their habitat. See Rule 62B-41.0055, Florida Adm nistrative
Code.

61. Nothing involved with the proposed projects wll
constitute a taking of marine turtles or their habitat or an
interference with their essential behaviors. Therefore, DEP is
not prohibited fromissuing the requested permts. See Section
370.12(1), Florida Statutes.

62. The City nust satisfy the requirenents of Section
373.414, Florida Statutes, in relation to water quality standards
pertaining to the Main Canal, the 8th Street outlet, and the Gl f

by virtue of the activity called for by both projects. The City
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nmust provide reasonabl e assurance that the state water quality
standards set forth in the Florida Adm nistrative Code wll not
be violated as a result of the activity. Reasonable assurance
has been given that state water quality standards will not be
violated by virtue of the activities in the proposed projects.
The activities in the proposed projects will not violate the

wat er quality standards by degrading the water quality bel ow the
standards. In particular, the proposed activities for these
projects will not cause a violation of the paraneters in the
Class Il marine waters associated with the project for fecal
coliformand total coliform See Rule 62-302.530, Florida

Adm ni strative Code. To the extent conditions exist which have
led to violations of the paraneters for fecal coliformand total
coliform as evidenced by sanpling and anal ysis of water in the
area of the proposed projects, the activity in the proposed
projects will not further degrade the water in the Main Canal,
and 8th Street outlet, or cause degradation of water quality in
the Gul f bel ow acceptabl e paraneters for fecal coliformand total
coliform See also Rule 62-312.080(1), Florida Adm nistrative
Code.

63. Section 373.414, Florida Statutes, nmakes it incunbent
upon the City to give reasonabl e assurance that the activities
involving the Main Canal, 8th Street outlet, and the GQulf are not
contrary to the public interest. Reasonable assurance has been

given that the activities for the proposed projects are not
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contrary to the public interest.

64. The City having shown that this project is not contrary
to the public interest is entitled to the DEP
aut hori zation/consent to use the soverei gn subnerged | ands
involved with the projects. See Rule 18-21.004, Florida

Adm ni strative Code.

65. The proposed projects by the City have been
denonstrated to be unharnful to the water resources regul ated by
DEP. See Section 373.414, Florida Statutes.

66. The City in all other respects required by the
referenced statutes and rules has shown its entitlenent to the
permts and consent to use soverei gn subnerged | ands.

RECOMVENDATI ON

Based upon the facts found and the concl usions of |aw
reached, it is

RECOMVENDED

That DEP issue a final order granting the Gty the joint
coastal permts and consent to use soverei gn subnmerged |ands in
accordance with application File Nos.: 0124938-001JC and
0129039-001JC respectively, subject to specific conditions
cont ai ned t herein.

DONE AND ENTERED this 10th day of Novenber, 1998, in

Tal | ahassee, Leon County, Florida.
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COPI ES FURNI SHED

Ednond Bl ount, Sr.
Post O fice Box 13855
Mexi co Beach, Florida 32410
Ednond Bl ount, Jr.
Post O fice Box 13854
Mexi co Beach, Florida 32410
Robert Davenport

Post O fice Box 13926
Mexi co Beach, Florida 32410
Gerard Muirnan

Post O fice Box 13378

Mexi co Beach, Florida 32410

Paul G Komarek, Esquire
Dani el
Post O fice Box 2547

Panama City, Florida 32402

Ri cardo Muratti, Esquire

Departnent of Environnent al
Pr ot ecti on

Mail Station 35

3900 Commonweal t h Boul evard

Tal | ahassee,

and Komar ek, Chartered

CHARLES C. ADANS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 10th day of Novenber, 1998.

Florida 32399-3000
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John Mclnnis, Cty Manager
City of Mexico Beach

Post O fice Box 13425

Mexi co Beach, Florida 32410

Kat hy Carter, Agency Cerk
Departnent of Environnent al
Pr ot ecti on
Mail Station 35
3900 Commonweal t h Boul evard
Tal | ahassee, Florida 32399-3000

F. Perry Odom General Counse
Departnent of Environnent al
Pr ot ecti on
Mail Station 35
3900 Commonweal t h Boul evard
Tal | ahassee, Florida 32399-3000

26



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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